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Trademar k Judges.

Opi ni on by Hai rston, Admi nistrative Trademark Judge:

An application has been filed by Hawaii Medica
Service Association to register the nmark CARDI AC CARE
CONNECTI ON for “providing cardiac informati on and an
il ness managenent program ainmed at reducing the long term
health effects and costs of cardiac problens through direct

pati ent and physician contact.”?!

! Serial No. 76/199,156, filed January 22, 2001, and asserting a
bona fide intention to use the nmark i n commerce.
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Regi stration has been finally refused under Section
2(d) of the Trademark Act, 15 U S.C 81052(d), on the ground
that applicant’s mark, when applied to its services, so
resenbl es the nmark CARDI AC CONNECTI ON, which is registered
for “educational services, nanely, conducting sem nars,
forunms, screenings and health fairs in the field of

cardi ol ogy;” and “medi cal services,”?

as to be likely to
cause confusion, m stake or deception.

Applicant and the Exam ning Attorney have filed
briefs; an oral hearing was not requested.

Before turning to the issue of Iikelihood of
confusion, we nust discuss an evidentiary matter. Wth its
appeal brief, applicant has submtted three exhibits.
Exhi bit A consists of printouts taken from applicant’s hone
page; Exhibit Bis alist of proceedings in various federal
courts which involve parties whose nanes include the word
“Connection” taken froma private conpany’s database; and
Exhibit Cis a list of third-party registrations of marks
t hat include the word “CONNECTI ON' taken fromthe Ofice’'s
Trademark El ectronic Search System (TESS). The Exam ning
Attorney has objected to this evidence as being untinely.

We agree. Trademark Rule 2.142(d) provides that the record

in the application should be conplete prior to the filing

2 Regi stration No. 2,103,803 issued October Cctober 7, 1997.
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of an appeal. The Trademark Trial and Appeal Board wil|l
ordinarily not consider additional evidence filed with the
Board by the applicant after the appeal is filed. After an
appeal is filed, if the applicant desires to introduce
addi ti onal evidence, the applicant may request the Board to
suspend the appeal and to remand the application for
further exam nation. Because applicant first submtted
this evidence with its appeal brief, it is untinely.
Applicant’s request, in its reply brief, that the Board
take judicial notice of this evidence is denied. The Board
does not take judicial notice of Internet printouts, lists
of third-party registrations or lists of court proceedings
froma private conpany’ s database. See TBMP 8§712.01 and
cases cited therein.

In view of the foregoing, we have not considered the
evi dence in reaching our decision herein.

This brings us to the issue of |ikelihood of
confusion. In determ ning whether there is a likelihood of
confusion between two marks, we nust consider all relevant
factors as set forth in Inre EI. du Pont de Nenours &
Co., 476 F.2d 1357, 177 USPQ 563 (CCPA 1973). In any
I'i kel i hood of confusion anal ysis under Section 2(d), two of
the nost inportant considerations are the simlarities or

dissimlarities between the marks and the simlarities or
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dissimlarities between the services. Federated Foods,
Inc. v. Fort Howard Paper Co., 544 F.2d 1098, 192 USPQ 24,
29 (CCPA 1976).

Applicant argues that the services are different
because registrant’s services are informational in nature
and are ained at a general audience whereas “[applicant’ s]
services are [designed] to diagnose and treat specific
cardi ol ogy problens unique to a particular patient.”
(Brief, p. 12).

The question of |ikelihood of confusion nust be
determ ned based on an anal ysis of the goods or services
recited in applicant’s application vis-a-vis the goods or
services recited in the registration. See In re Dxie
Restaurants Inc., 105 F.3d 1405, 41 USPQ2d 1531 (Fed. Cr
1997); and Canadi an I nperial Bank v. Wells Fargo Bank, 811
F.2d 1490, 1 USPQ2d 1813, 1815 (Fed. Cr. 1987).

Further, it is a general rule that goods and/or
services need not be identical or even conpetitive in order
to support a finding of likelihood of confusion. Rather,
it is enough that the goods and/or services are related in
some manner that would give rise, because of the marks used
therewith, to a mstaken belief that they originate from or
are in some way associated with the same producer or that

there is an associ ati on between the producers of the goods
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and/or services. Inre Mlville Corp., 18 USPQRd 1386
(TTAB 1991), and cases cited therein.

Regi strant’s services are identified as “educati onal
services, nanely, conducting sem nars, foruns, screenings
and health fairs in the field of cardiology” and “nedi ca
services.” Applicant’s services are identified as
“providing cardiac informati on and an ill ness managenent
program ai ned at reducing the long termhealth effects and
costs of cardiac problens through direct patient and
physi ci an contact.”

We agree with the Exam ning Attorney that, based on
the recitations of services, registrant’s nedi cal services
and educational services in the field of cardiology are
identical and otherw se closely related to applicant’s
services of providing cardiac information and an ill ness
managenent program for persons with cardi ac probl ens.
Because registrant’s recitati on of services contains no
limtations we nmust presune that it enconpasses all types
of nedical services, including an illness nanagenent
program for persons with cardiac problens. Thus,
applicant’s and registrant’s services in this regard are
legally identical. Further, registrant’s educati onal
services in the field of cardiology and applicant’s

services of providing cardiac information are closely
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related in that both involve teaching or advising persons
about cardiac problens. Although we recogni ze that
applicant’s services will be directed to specific patients,
a patient of applicant could nonethel ess avail himor
herself of registrant’s educational services. In sum the
cl ass of purchasers of applicant’s and registrant’s

i nvol ved services woul d be the sane.

We turn next to a consideration of the marks at issue.
Applicant asks us to give little weight to the fact that
bot h marks invol ved herein include the words CARDI AC and
CONNECTI ON, and to focus on the additional word CARE in its
mark to reach a conclusion that the marks are not likely to
cause confusion. In addition, applicant asserts that
regi strant’s mark CARDI AC CONNECTION is weak and entitled
toonly alimted scope of protection.

Because both of the involved marks include the words
CARDI AC and CONNECTION in that order, there are significant
simlarities in sound, appearance, connotation and thus
overall comrercial inpression. Applicant’s nere addition
of the word CARE does not serve to distinguish the marks so
as to avoid a likelihood of confusion. Although there may
be subtle differences in the neanings of the nmarks when
they are subjected to a close analysis, we do not believe

t hat purchasers will undertake such an anal ysis.
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The test for likelihood of confusion is not whether
the marks can be distingui shed when subjected to a side-by-
si de conparison, but rather whether the nmarks are
sufficiently simlar in terns of their overall commercial
i npression that confusion as to the source of the services
of fered under the respective marks is likely to result.

The focus is on the recollection of the average purchaser,
who normal ly retains a general rather than a specific

i npression of trademarks. See Sealed Air Corp. v. Scott
Paper Co., 190 USPQ 106 (TTAB 1975).

Even if we were to assune that purchasers did note the
slight difference in the marks because of the word CARE in
applicant’s mark, in view of the strong simlarities
stenm ng fromthe identical words CARDI AC and CONNECTI ON,
and in view of the fact that the marks are used on
identical and closely related services, purchasers are
likely to believe that they are variants of each other and
that they identify services emanating fromthe same source.

Wth regard to applicant’s contention that
registrant’s mark is weak and entitled to a limted scope
of protection, there is no evidence before us to support
this contention. Nonethel ess, we recognize that
regi strant’ s mark CARDI AC CONNECTI ON i s sonewhat suggestive

of registrant’s services. This fact, however, does not
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hel p di stingui sh CARDI AC CONNECTI ON and CARDI AC CARE
CONNECTI ON because the marks convey the sane suggestive
significance, that of a link to cardiac-rel ated services.

Finally, applicant argues that the purchasers of its
services and registrant’s services are discrimnating
consuners in this regard, and that therefore they woul d not
be confused just because these marks share the sanme two
words. Even if prospective custoners were discrimnating
purchasers, these marks, considered in their entireties,
are simlar enough to | ead purchasers of the invol ved
services to assunme, erroneously, that the sane entity
provi des, is responsible for, or in sone way sponsors, the
services rendered under both marks. This is especially so
because these kinds of services are frequently sought at
t he recomendati ons of doctors or friends who may nake oral
reference to the mark under which the services are
provi ded. Under such circunstances, a | ess than perfect
recollection of the registered mark is nore likely, and the
I'i kel i hood of confusion based on the aforenentioned
simlarities is thereby increased.

We concl ude that persons famliar with the registered
mar k CARDI AC CONNECTI ON for educational services in the
field of cardiology and nedical services would be likely to

bel i eve, upon encountering the substantially simlar mark
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CARDI AC CARE CONNECTI ON for the services of providing
cardiac information and an ill ness managenent programfor
persons with cardiac problens, that such services enanate
fromor are associated with the sane source.

Deci sion: The refusal to register under Section 2(d)

is affirnmed.



